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Judge, ARTEMIS:
The unanimous decision of the Court will be delivered by Judge Nicolatos
J U D G M E N T

NICOLATOS, Judge:
The Plaintiffs – Appellants are a partnership registered in Lebanon and are engaged, inter alia, with the registration of trade marks and the provision of services for the protection of industrial property in various parts of the world.  The Defendants – Respondents are an offshore partnership registered in Cyprus and act, inter alia, as agents for the registration of trade marks and are also engaged in the field of protection of industrial property which is business conducted by them outside Cyprus.

On 30.5.1988, the Respondents wrote a letter to the company TRISA BUERSTENFABRIK AG in Switzerland (and to various other organisations, companies and individuals), in the English language where, inter alia, they mentioned essentially that the Appellants did not protect adequately the interests of their clients since the publication of the trade mark TRISA took place in a magazine published in Beirut under the guidance, sponsorship and supervision of the Appellants which was unknown to the public, without circulation or distribution in the United Arab Emirates, which was the area that the relevant cautionary notice purported to cover.

The aforesaid letter goes on to mention that from the aforesaid, one can realise clearly that the Appellants acted against the interests of their clients by publishing cautionary notices in a private magazine which is unknown to the public without circulation or distribution.  In this letter, the following is also said:  “It is clear that all these facts lead to one and only clear and steady conclusion that such cautionary notices as published served purposes other than those for which they were meant and did not offer the owners any protection”.

With their legal action before the Court at first instance, the Appellants alleged that what was said in their aforesaid letter constituted defamation according to article 17 of the Civil Wrongs Law. Cap. 148 and also that it constituted injurious falsehood in accordance with article 25 of Cap. 148.  The Respondents essentially put forward two defences, that the content of the aforesaid letter was true and that any comments included therein were correct and reasonable.

The Court at first instance held that the despatch of the letter constituted “publication” and that it was not covered by qualified privilege between sender and addressee.  It then examined what constitutes defamation under article 17 as well as what constitutes injurious falsehood under article 25.  It also examined what the defenses of justification of the publication and of the defense of fair comment consist of.
With regard to the question of defamation, the learned Judge at first instance correctly, in our view, observed that what the aforesaid letter really says is that whereas the Plaintiffs had an obligation toward their clients to publish cautionary notices in newspapers of wide circulation and not in magazines, they published such notices in a magazine which does not circulate and is not distributed in the United Arab Emirates for which the notices were intended and, consequently, that they did not offer protection to their clients and indeed they did so in order to serve purposes other than the purpose of protecting the interests of their clients.  On the basis of the aforesaid, the Court at first instance reached the conclusion that the very text is defamatory to the extent that it intends to damage or prejudice the reputation of another person in its profession or work or position and, in this case, the business of the Plaintiffs in the registration of trade marks.  “It is of course defamation to say of somebody that he does not know how to perform his work properly and that the way in which he acts serves not his clients but other purposes”.  This conclusion of the Court at first instance, as it appears at page 27 of its judgment, was correct.
After the aforesaid conclusion, the Court at first instance examined the defence of justification which was put forward by the Defendants – Respondents.  It found that the magazine in which the publication took place is published under the guidance, sponsorship and directions of the Plaintiffs – Appellants.  It also found that the magazine does not circulate and is not distributed in the United Arab Emirates and that the cautionary notices are published (usually) in local newspapers and not in magazines.  After the analysis made, the first instance Court found as a fact that the content of the letter is true and that what it mentions is also true.

The learned Judge at first instance also analyzed the evidence of all the witnesses called by the Plaintiffs and the Defendants, and arrived at findings of credibility and findings as regards the essential facts.  After this process, it concluded that the aforesaid publication was not defamatory since all that was mentioned in the letter though defamatory was true.  In view of this conclusion, the Judge considered that the examination of other defences put forward by the Defendants – Respondents was not necessary.  As regards injurious falsehood under article 25 of Cap. 148, the Court at first instance concluded that since what was published by the Respondents was not false, it was not possible to prove injurious falsehood against them.  Consequently, he dismissed the action as regards both causes of action.

However, as the learned Judge at first instance had in mind the probability of reversal of his decision on appeal, he proceeded and examined the question of damages which the Appellants had allegedly suffered.  His conclusion was that the Appellants had failed to prove that any damage which had been caused was connected with the letter in question; in particular, the Court at first instance held that it did not have before it evidence that the letter in question arrived in any way to the 25 companies or organisations which were named specifically in paragraph 8 of the Statement of Claim as clients of the Appellants in connection with whom the Appellants had suffered damage as a result of the letter.  On the other hand, as regards the two companies to which it was proved that the letter had indeed arrived, it was not proved that the Appellants or their clients had suffered any damage.  The Court at first instance considered it as a substantive factor which struck fundamentally and neutralised the Appellants’ allegation as regards the causation of damage the fact that in May 1988 (when the letter in question had circulated) there was a substantive increase and not a reduction in the profits made out of one of the aforesaid companies.  The conclusion that was certain at which the Court at first instance had arrived was that it could not be concluded that the reduction of the profits could be imputed to the circulation of the letter in question.

The Court at first instance considered that the evidence of the Appellants in connection with the proof of damage as mentioned in paragraph 8 of the Statement of Claim, was not credible and decided that the action would be dismissed in any case for this additional reason.

With their appeal, the Appellants allege that the conclusion of the Court at first instance that though the publication in question was defamatory, nevertheless since it was true it was not defamatory, is wrong.  Furthermore, the findings of the Court that concern the magazine in which the cautionary notices were made are attacked as erroneous.  Likewise, its findings as to where the notices ought to be published, as to the circulation and distribution of this magazine and as to the motives imputed to the Plaintiffs by the Defendants are also attacked.  Also, the conclusions of the Court as regards the component elements of the civil wrong of injurious falsehood and as to proof of causing damage to the Appellants are attacked as erroneous.

We studied all the elements before us with great care and we have reached the conclusion that the findings of the Court at first instance on creditworthiness were absolutely permissible and there is no reason whatsoever for the appellate Court’s interference.  We also reach the conclusion that there is no reason whatsoever for reversal of the judgment of the Court at first instance as regards the civil wrong of injurious falsehood since we do not consider that malice on the part of the Respondents was proved.  The same applies to the Appellants’ failure to prove any damage as a result of the aforesaid defamatory letter of the Respondents.

However, what we consider as wrong in the judgment of the Court at first instance is that it considers the entire content of the aforesaid letter, including the final comment, as true.  With all due respect to the learned Judge at first instance, we consider that the matter which ought to have been examined by the Court with regard to the comment was, whether the comment with which it was imputed by way of conclusion to the Appellants that they did not know how to perform their work properly and that the way in which they acted served not their clients but other ulterior purposes, constituted a fair comment in a matter of public interest.  And this, because justification concerns only statements of fact and not comments.

In our judgment, there is no question for the aforesaid conclusion to constitute reasonable, honest or fair comment because it does not concern a matter of public interest inasmuch as it does not concern the public at large or even part of the public.  “Matters of public interest” include questions of central and local administration, the conduct of public persons, trade unions, police, works of art, books, plays and films, television and other broadcasts, etc.  The question which is raised in the case at hand, cannot be considered in any way as one of public interest since it only interests the parties to this litigation and their clients.

Having in mind the aforesaid, that is to say, that the aforesaid letter of the Respondents included a substantive defamatory conclusion with regard to the Appellants which was not proved to be covered by the defence of justification or fair comment, we consider that the legal action of the Appellants ought to have succeeded before the Court at first instance.  However, in view of the Appellants’ failure to prove any substantive damage because of the defamation, they should be awarded only nominal damages.

The Appellants are also entitled to the injunction that is claimed in paragraph (b) of the prayer of the statement of claim so as not to have a similar defamation repeated in the future.


As a result, the judgment at first instance is set aside and judgment is issued in favour of the Appellants and against the Respondents for nominal damages of CYP £ 100,00.  Also, an injunction is issued as per paragraph (b) of the prayer of the statement of claim.  Costs are also awarded in favour of the Appellants both at first instance and on appeal, which should be calculated by the Registrar on the appropriate scale.






Signed







Judge






Judge







Judge
PAGE  
2

